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trine and to anticipate the developments of a moving classifi-
cauon system raise central issues with respect to legal reason-
ing. In this connection, reference is made to Professor
Wec.hsler’s call, and the resulting discussion, for the reasoned
use, in the field of consttutional interpretation, of neutral

principles which transcend the immediate resule jn the par-
ticular case,®

® Wechsler, Principles, Politics, and Funda
3 " ] 5 mental Law, ;
Foreword: The Time Chart of the Justices, 73 Harv.at. fzef«l.gg‘:)'(;gr)t-'

Arnold, Professor Hart's Theolo H.
oo . N BY» 73 Harv. L. Rev. 1208 (1960); Griswold:
o ;?oe} .and Attitudes—Professor Hart and Judge Arold, 74 Harv. L, Rev.
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This is an attempt to describe generally the process of legal
reasoning in the field of case law and in the interpretation of
statutes and of the Constitudion. It is important that the mech-
anism of legal reasoning should not be concealed by its pre-
tense. The pretense is that the law is a system of known rules
applied by a judge; the pretense has long been under attack.!
In an important sense legal rules are never clear, and, if a rule
had to be clear before it could be imposed, society would be
impossible, The mechanism accepts the differences of view and
ambiguities of words. It provides for the participation of the
community in resolving the ambiguity by providing a forum
for the discussion of policy in the gap of ambiguity. On serions
controversial questions, it makes it possible to take the first
step in the direction of what otherwise would be forbidden
ends. The mechanism is indispensable to peace in 2a community.

The basic pattern of legal reasoning is reasoning by exam-
ple.? It is reasoning from case to case. It is a three-step process

1'The controlling book is Frank, Law and the Modern Mind (1936).

2 “Clearly then to argue by exam{:le is neither like reasoning from part to
whole, nor like reasoning from whole to part, but rather reasoning from part
to part, when both particulars are subordinate to the same term and one of
them is known. It differs from induction, because induction starting from
all the particular cases proves . . . that the major term belongs to the middle

H
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described by the doctrine of precedent in which a proposition
descriptive of the first case is made into a rule of law and then
applied to a next similar situation, The steps are these: similari-
ty is seen between cases; next the rule of law inherent in the
first case is announced; then the rule of law is made applicable
to the second case. This is a method of reasoning necessary for
the law, but it has characteristics which under other circum-
stances might be considered imperfections,

These characteristics become evident if the legal process is
approached as though it were a method of applying general
rules of law to diverse facts—in short, as though the doctrine
of precedent meant that general rules, once properly deter-
mined, remained unchanged, and then were applied, albeit
imperfectly, in later cases. If this were the doctrine, it would
be disturbing to find that the rules change from case to case
and are remade with each case, Yet this change in the rules is
the indispensable dynamic quality of law. It occurs because
the scope of a rule of law, and therefore jts meaning, depends
upon a determination of whar facts will be considered similar
to those present when the rule was first announced. The find-
ing of similarity or difference is the key step in the legal
process.

The determination of similarity or difference is the function
of each judge. Where case law s considered, and there is no
statute, he is not bound by the statement of the rule of law
made by the prior judge even in the controlling case, The
statement is mere dictum, and this means that the judge in the
present case may find irrelevant the existence or absence of
facts which prior judges thought important.® It is not what the

and does not apply the syllagistic conclusion to the minor term, whereas
ent by example does make this a;:lplication and does not draw jts
€,

p;oof frc):m all the particulur coses.” Aristo Analytica Priora 692 (McKeon
ed., 1041),

8 But of. Goodharr, Determining the Ratio Decidendi of a Case, 40 Yale
L. . 161 (1930).
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prior judge intended that is of any hnport}::nic; r;;h:rf ::itrll;
what the present judge, attempting to see t e law 2y
consistent whole, thinks should be tl}c (.ietermlmr]:g czlt] -
tion. In arriving at his result he .w1ll lgnore.\; at t Fu (l]) i
thought important; he will emphfxsxze facts wl.uc pn?r n]e tﬁat
would have thought made no difference. It 1s notha 0 oltbar
he could not see the law throug_h the eyes of anotd er, for he
could at least try to do so. It is rathc.r.thaf the doctrine
dictum forces him to make his own decision. - o
Thus it cannot be said that the legal process is the n}f)p llc::; .
tion of known rules to diverse facts. Yetitisa system of rt; e.-,
the rules are discovered in the process of determining s;mdgn
ty or difference. But if attention is directed toward the fin 'J,I‘I;lge
of similarity or difference, other .pecu!larmes appc;ff.rcmm
problem for the law is: When will it be just to tr;:at l1 rent
cases as though they were the §amc? A worl_cm.g ega syd "
must therefore be willing to pick out k(.ty similarities :m] 2
reason from them to the justice of app}ymg a common classi
fication. The existence of some facts in cor.nrnorll1 brlggs Lr:::
play the general rule. If this is really rt:ascmmg(,1 then ys cit -
mon standards, thought of in terms of close sy;tei i
imperfect unless some over_all. ru}e l}as announced t }:; A
common and ascertainable similarity is to be demsn]vc. euson-
such fixed prior rule exists. It Fould be sugge:?tcfl ;:1 at 1:; r:; o
ing is not involved at all; that is, that no new insight 1s freec
at through a comparison of cases. But reasoning appears b
involved; the conclusion is arrived at through a prr.)cc:}s‘sc 2nd
was not immediately ap;:farenﬂt. It seems better to say ther
ing, but it is imperfect. o :
re:l;%r:;gf,orc it appc:nPs that thF kind of reasoning m;o]vt:g :;
the legal process is one in which the class;ﬁcanor;] c ar;g iy
the classification is made. The rules change as the rules

4 Cf. Mead, The Philosophy of the Act 81, 92-102 (1938).

i istri iddle or the fallac
i lacy is the fallacy of the undistributed midd
ofba'sr‘stﬂi‘:lggliﬂcfzn::gre:ient is trucybecause the consequent has been affirmed.
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applied. More important, the rules arise out of a process which,
while comparing fact situations, creates the rules and then
applies them. But this kind of reasoning is open to the charge
that it is classifying things as equal when they are somewhat
different, justifyi g the classification by rules made up as the
reasoning or classificarion proceeds, In a sense all reasoning is
of this type,® but there is an additional requirement which
compels the legal process to be this way. Not only do new
situations arise, but in addition peoples’ wangs change. The
categories used in the legal process must be left ambiguous in
order to permit the infusion of new ideas. And this is true even
where legislation or 2 constitution s involved. The words used
by the legislature or the constitutional convention must come

to have new meanings. Furthermore, agreement on any other

basis would be impossible. In this manner the laws come to

express the ideas of the community and even when written in
general terms, in statute o constitution, are molded for the
specific case,

Bur attention must be paid to the process. A controversy as
to whether the law is cerrain, unchanging, and expressed in
rules, or uncertain, changing, and only a technique for decid-
ing specific cases misses the poine. It is both. Nor is it helpful

system. The folklore of law may choose to ignore the imper-

fections in legal reasoning,? bur the law forum itself has taken
care of them.

5 Dewey, Logic, ‘The Theory of In uiry, Ch. 6 ( 1038); cf, Pareto, The
Mind and Society § Bgq (1935); Arnold, The Folklore of Capitalism, Ch. 5
(1937).

7 “That the law can be obeyed even when it grows is often more than the
legal profession jtself can grasp.” Cohen and Nagel, An Intraduction to

Logic and Scientific Method 371 (1934); see Stone, The Province and Func-
tion of Law 140-206 (1946).
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‘What does the law forum require? It requires thehprese:tgz;
tion of competing examples. The forum protects the pzrll s
and the community by making sure th.at thg competmgda e
gies are before the court. The rule which will be crel;;tetraate‘j
out of a process in which if different things are to dg : (3 e
as similar, at least the differences havc.z !)een .urgl:a ] ?mak_
sense the parties as well as the court participate in the :]:;n i
ing. In this sense, also, lawyers represent more
hng{iI;;zning by example in the _law is a key to rn:m)lr1 tshglvgesl:
It indicates in part the hoId. \}rhich t.he law proce]s‘si a o
the litigants. They have participated in the ];w-}r\nda r:)%.er th)é
are bound by something they helped to make. More [hc’ fhe
examples or analogies urged by the parties bring xrllte_ he law
the common ideas of the society. The l_deas h-av_e nlelr a;):kes
court, and they will have their day again. This is :ivmgsrr:: ces
the hearing fair, rather than any idea that ;)he ju g?ctel Q;O_
pletely impartial, for of course he cannot be cltomp ica);iou;
Moreover, the hearing in a sensc compels at ;:fsth v tou
participation by all the citizens, for the rule which is made,
even though ambiguous, will be law as to 'tl.lem. e which e

Reasoning by example shows the d'ec.lsw(.: role v.(; g
common ideas of the society and the distinctions made by e
perts can have in shaping the law. The movement ohf comrr:n;
Or eXpert concepts into th.e law may be_fo.llovaed.. T eb Egir:lcbgt
is suggested in arguing difference or sm?llanty hm a stm’din
it wins no approval from the court, The idea ac _Il‘cl:]ves ndin lgs
in the society. It is suggested again to a court, The sou  this
time reinterprets the prior case and in .domg so a ogurther
rejected idea. In subsequent cases, the idea is given

b o o0 By B 3 e B D sith o Bt T which
:: ((J:;. g.(isl};sc:o!l&)ei??:eﬂﬁ:ilnﬁ){: i:‘l E {legal concept), then A is in G, Buc

Al o " Syt
is i Iso. If so, then B is in a decisively different segme
Igdl;:E:uEelIsl lilsl1i(I‘.ieﬂI-sImwhich is in G and has a different resule from C,



6

social sciences, whether correct or not i

in ' as they win accepta

n ;l;:eczx:vTur;;ty,dcontrol legal decisions, Er);oneous idgas,n g?
o a;ioptedpb y: an enormous part in shaping the law. An
conduqpred );niocoyrt,hm ina SuPCI:IOI' position to influence
A thg e : in the community; judges, after all, are
e e lllmon of an idea by a court reflects the
powe the community. But reasoning by example

perate to change the idea after it has been adopted P

::t(::n :n; tl}e time the !egi_slau'on was passed. While this is the
g 5 ) }llt may not initially accomplish any different resule
the standard of the judge had been explicitly used
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statute, and later reasoning in subsequent cases is tied to them.
As a consequence, courts are less free in applying a statute
than in dealing with case law. The current rationale for this
is the notion that the legislature has acquiesced by legislative
silence in the prior, even though erroneous, interpretation of
the court. But the change in reasoning where legislation is con-
cerned seems an inevitable consequence of the division of
function between court and legislature, and, paradoxically, a
recognition also of the impossibility of determining legislative
intent. The impairment of a court’s freedom in interpreting
legislation is reflected in frequent appeals to the constitution
as a necessary justification for overruling cases even though
these cases are thought to have interpreted the legislation
erroneously.,
Under the United States experience, contrary to what has
sometimes been believed when a written constitution of a
nation is involved, the court has greater freedom than it has
with the application of a statute or case law. In case law, when
a judge determines what the controlling similarity between the
present and prior case is, the case is decided. The judge does
not feel free to ignore the results of a great number of cases
which he cannot explain under a remade rule. And in interpret-
ing legislation, when the prior interpretation, even though er-
roneous, is determined after a comparison of facts to cover
the case, the case is decided. But this is not true with a consti-
tution. The constitution sets up the conflicting ideals of the
community in certain ambiguous categories.” These categories
bring along with them satellite concepts covering the areas of
ambiguity. It is with a set of these satellite concepts that rea-
soning by example must work. But no satellite concept, no
matter how well developed, can prevent the court from shift-
ing its course, not only by realigning cases which impose cer-

® Compare Myrdal, An American Dilemma, Ch. 1 (1944}; Dicey, Law of
the Constitution 126, 146 (gth ed., 1939).



s

An Introduction to Legal Reasoning

tainr - - » .

g aesuu:rc;lt;)c.ms, but by going bc.yond realignment back to the
i i lguoul: caregc:iry written into the document The

» In other words, permits the Ao

: court to be in
ent. The freedom is con i ot
cealed either as g sear, i

. ch for the inten-
i?,(;?m of the framers Or as a proper understandin
e rmenr,' and sometimes as both. But thijs does not mean

easoning by example has any less validity in this field.

II

g of a living

2 .
u:ili; azlt]:epred,l;t beltlzomes a legal concept. Its meaning contin
ange. But the comparison is )
' not only between the
stances which have been i ok coil o
ncluded under it and h
at hand, but also in B
terms of hypothetical ins i
b tances which th
wor :
o d bl?lr 1tself s?gges.ts. Thus the connotation of the word for
time has a hmlnng influence—so much so
ngr cven appear to be simply deductive,
mou}::ﬂ:tc is Il':Ot simply deductdve, In the long run a circular
moman, aI}ﬁ 1;1 seen. ':I‘he first stage is the creation of the legal
o p Whic is built up as cases are compared. The period
In which the court fumbles fora phrase, Severa] phrases

0B I
erkey v, Third Ave, Ry. Co., 244 N.Y. 84,94, 155 N.E. 58, 6: (1926}

that the reasoning
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may be tried out; the misuse or misunderstanding of words it-
self may have an effect. The concept sounds like another, and
the jump to the second is made. The second stage is the period
when the concept is more or less fixed, although reasoning by
example continues to classify items inside and our of the con-
cept. The third stage is the breakdown of the concept, as rea-
soning by example has moved so far ahead as to make it clear
that the suggestive influence of the word is no longer desired.
The process is likely to make judges and lawyers uncom-
fortable. It runs contrary to the pretense of the system. It
seems inevitable, therefore, that as matters of kind vanish into
matters of degree and then entirely new meanings turn up,
there will be the attempt to escape to some overall rule which
can be said to have always operated and which will make the
reasoning look deductive. The rule will be uscless, It will have
to operate on a level where it has no meaning.”* Even when
lip service is paid o it, care will be taken to say that it may be
too wide or too narrow but that nevertheless it is a good rule.
The statement of the rule is roughly analogous to the appeal

to the meaning of a statute or of a constitution, but it has less

of a functon to perform. It is window dressing. Yet it can be
very misleading. Particularly when a concept has broken
down and reasoning by example is about to build another,
textbook writers, well aware of the unreal aspect of old rules,
will announce new ones, equally ambiguous and meaningless,
forgetting that the legal process does not work with the rule
but on a much lower level.

The movement of legal concepts in case law has frequently
been shown by pointing to the breakdown of the so-called
“inherently dangerous™ rule.’? It is easy to do this because the

11 See 3 Mill, A System of Logic, Ch. 1, § 2 (1887]).

12 The concept has been used for the precise demonstration intended here:
Radin, Case Law and Stare Decisis: Concerning Prajudizienrechr in Amerika,
33 Cel. L. Rev. 199 (1933); Llewellyn, The Status of the Rule of Judicial

Precedent, 14 U. of Cin. L. Rev. 208 (1940); cf. Pound, What of Stare Decisis?
1o Fordham L. Rev. 1 (1941}. In connection with the general problem, see
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opinion in MacPherson v, Buick Motor Co.8 s th

judge acutely conscious of the legal process atncel ‘::tli-f:(u(l):t:
about it. But MacPherson v, Buick was only a part of a cyeli-
cal movement in which differences and similarities first re-
jected are then adopted and later case aside. The description
of the movement can serve a5 an example of case law. Roughl
the problem has become: the potential liability of a seller o}i:
an article which causes injury to a person who did not by the
article from the seller. In recent times the three phases ir): the

o . . :
beo;zr::it of the concepts vsed in handling this problem can

The loaded gun brought liability to its owner ;

Dixon v, .Bell.“ He had sent his ?l:irteen- or fou:tzett:lfy:::fofcg
servant gu:l to get the gun; in playing with the gun she had
shot it off into the face of the plaintiff’s son, who lost his right
eye and two teeth, In holding that the plaintiff might recovger
Lord Ellenborough attempted no classification of dangerous’
articles. He was content to describe the gun “as by this want
o]f care . . . left f'n a state capable of doing mischief,”®s Thys
:,v :n tpi;tc::z;e.begms with commodities mischievous through

The pattern becomes complicated in 1837 in the case of

also Fuller, Reason and Fiat in Case L.
aw,
I(..};;e)llyil'.eﬁﬁ Rulté) of gaw in Qur Case La‘wf gf%i;v:}a%l-:, 5; ‘i’a?
s ¥yn, Un Our Case Law of Contract: OfF
EI‘; 4&;{:]12 LM] 1 (1938); Lobingier, Precedent in Pastc:nat;“i’rﬁi:? E:;:l'
Sgd ir; 3141: A&:lt’holé ﬁeé aggsL( 1946); Rheinstein, The Place of Wrong: A
of N(cxico v. Hoffman, 324 U.S.a;‘c? ;?gz;l;‘;{me e Rev. 4 (1940); ok, Repablic

13
o 94:;.7 N.Y. 382, 1:1 NE, 1050 (1916} ; see Parker, Attomeys at Law, Ch. 8

14 ¢ Maule & Selwyn 198 (1816).
15 1bid., at 199,

|
i
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Langridge v. Levy,'® where a plaintiff complained that the
defendant had sold his father a defective gun for the use of
himself and his sons. The gun had blown up in the plaintiff’s
hand. The court allowed recovery, apparently on the theory
that the seller had falsely declared that the gun was safe when
he knew it was defective and had sold the gun to the father
knowing it was to be used by the plaindff. It was therefore
both a case of fraud and, in some sense, one of direct dealing
between the seller and the plaintiff. The example used by the
court was the case of a direct sale to the plaintiff, or where
the instrument had been “placed in the hands of a third per-
son for the purpose of being delivered to and then used by the
plaintiff.”" The direct dealing point is also emphasized by the
statement of one of the judges during the argument to the ef-
fect that it would have helped the plaintiff’s case if he had
alleged that his father “was an unconscious agent in the trans-
action” because “the act of an uncenscious agent is the act of
the party who sets him in motion,”®
In the argument of Lamngridge v. Levy, counsel for the de-
fendant had pointed to a distinction between things “immedi-
ately dangerous or mischievous by the act of the defendant”
and “such as may become so by some further act to be done
to it.”*® They had urged what might be considered the pat-
tern suggested by Dixon v. Bell. But the court rejected the
use of any such distinction, although it remarked in passing
that the gun was not “of itself dangerous, but . . . requires an
act to be done, that is to be loaded, in order to make it s0.” It

18 ; Meeson & Welsby 519 (1837).
17 Tbid,, at 531, 18 Alderson, B., ibid,, at 525,

10 Ibid,, at 528; note also the hypothetical case set forth by counsel for
the plaintiff in Langridge v. Levy reported in 6 L.J. (N.S.J Ex. 137, 138
(1837). “A case might be putr of a wrong medicine sent from a chemist,
which is received by a person, and placed by him in 2 cupboard, and after-
wards taken by a third person, who, in consequence receives an injury;
can it be said that he has no remedy against the chemist?”
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rejected not only the distinction but any category of dan
ous articles, because it “should pause before we n?::de a rgﬂr-
c!ent by’_ our decision which would be an authority for En :::
tion against the vendors, even of such instruments and articles
as are dange-rous in themselves, at the suit of any person
whomsoever into whose hands they might happen toy d
who should be injured thereby,”20 °r pasan
. N(_:vertheless the category of dangerous articles and the djs-
: ::non ber'\;v?en things of a dangerous nature and those which
ome So | improperly constructed (which need not be the
same as requiring a further act to be done ro make it danger-
ous) were again urged before the courr five years latefi
Winterbottom v, W, right*! ‘The court refused to ermit 2
coachma‘n to recover against the defendant who had provides
a defective coach under contract with the Postmastir G
eral. The plaintiff had been driving the coach from Hartf;rr'g
to Hol:yhf:ad when it broke down due to some latent defect:
the plaintiff was thrown from hjs seat and lamed for life, He
could not recover because to extend liability this far . ls
lead o “al')surd and outrageous consequences.” The co;:::) ;
fused to discuss whether the defective coach was a wea onr::;
a dange-roous nature, even though defendant’s counse] s};emed
to b_e_ willing to acknowledge the existence of g special rule of
h.ablllry for thar category. And as for the application of Lan
r:dge v. .l".‘evy, in that case there was a “distinet fraud” and tf;
plaintiff “was really and substantially the party contracting.”
:I"he court refused to find similarity under the fraud concg.
in the fact that-thc defendant had sold a coach as safe whenelllmet
did not know it to be in good condition, or under the direct
fleallng concept in Langridge v. Levy in that “there was noth
Ing to show that the defendant was aware even of the exi t—
ence of the particular son who was injured” whereas here t;-
20 Ibid,, ar 530, )
*1 10 Meeson & Welsby 109 (1842).
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coach “was necessarily to be driven by a coachman.”** The
further argument that the plaintiff had no opportunity of see-
ing that the coach was sound and secure was insufficient to
bring liability.

But in 1851, in Longmeid v. Holliday,™ the concept of
things dangerous in themselves, twice urged before the court
and rejected, finally won out. Longmeid had bought a lamp
for the use of himself and his wife from Holliday, the defend-
ant storekeeper, who called the lamp “Holliday’s Patent
Lamp” and had it put together by other persons from parts
which he had purchased. When Eliza Longmeid, the wife and
plaindiff, tried to light the lamp, it exploded; the naphtha ran
over her and scorched and burned her. She was not permitted
to collect from the storekeeper. It had not been shown that
the defendant knew the lamp was unfit and warranted it to be
sound. And the lamp was not in its nature dangerous. In dis-
cussing those cases where a third person, not a party to a con-
tract, might recover damages, the court said:

And it may be the same when any one delivers to another without
notice an instrument in its nature dangerous, or under particular cir-
cumstances, as a loaded gun which he himself loaded, and that other
person to whom it is delivered is injured thereby, or if he places it in
a situation easily accessible to a third person, who sustains damage
from it, A very strong case ro that effect is Dizon v. Bell. Bur it would
be going much too far to say that so much care is required in the ordi-
nary intercourse of life berween one individual and another, thar, if
a machine not in its nature dangerous,—a carriage for instance,—~but
which might become so by a latent defect entirely unknown, although
discoverable by the exercise of ordinary care, should be lent or given
by one person, even by the person who manufactured it, to another,
the former should be answerable to the latter for a subesquent damage
accruing by the use of jt.24

22 Tbid., ar 112.
28 155 Eng. Rep. 752 (1851).
24 Ibid., at 755. The opinion was by Parke, B,
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Thus the doctrine of the distinction between things in their

nature dangerous and those which become so by an unknown
latent defect is announced as a way of explaining the differ-
ence between a loaded gun (which under the rule, however,
is explained as a particular circumstance) and a defective
lamp. As applied in the case, the doctrine describes the classi-
fication of the lamp as dangerous only through a latent defect
and results in no liability. But a court could have found as
much direct dealing in the purchase of a lamp for the use of
the purchaser and his wife as in the case of the purchase of a
gun for the use of the purchaser and his sons. Under the rule
as stated 2 carriage is not in its nature dangerous. -

The second phase of the development of the doctrine of
dangerous articles is the period during which the rule as an-
nounced in the Longmeid case is applied. The phase begins
with mislabeled poison and ends with a defective automobile.
During this time also there is the inevitable attempt to soar
above the cases and to find some great overall rule which can
classify the cases as though the pattern were really not a
changing one.

It was the purchase of belladonna, erroneously marked as
extract of dandelion, which, in Thomas v. Winchester™ in
1852, produced the first application and restatement of the
rule announced in the Longmzeid case. The poison had been
bought at the store of Dr. Foord, but it had been put into its
jar and incorrectly labeled in the shop of the defendant Win-
chester—probably through the negligence of his employee.
Mrs. Thomas, who used what she thought was extract of dan-
delion, reacted by having “coldness of the surface and ex-
tremities, feebleness of circulation, spasms of the muscles, gid-
diness of the head, dilatation of the pupils of the eye and de-
rangement of mind.” She was allowed to recover against
Winchester. The defendant’s negligence had “put human life

266 N.Y. 197 (1B52).
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in imminent danger.” No such imminent danger has existed in
the Winterbottom case, the Court explained. This was more
like the case of the loaded gun in Dixon v. Befl. The imminent
danger category would not include a defective wagon but it
did include poison.

Looking back, one might say today that the category of
things by their nature dangerous or imminently dangerous
soon came to include a defective hair wash. At least in George
v. Skivington®® in 1869, a chemist who compounded a secret
hair wash was liable to the wife of the purchaser for injuries
caused by the wash. Buc the court went about its business
without explicit regard for the immi_nently dange':rous cate-
gory. It thought that the imperfect hair wash was like the im-
perfect gun in the Langridge case. It chose to ignore the em-
phasis in the Langridge case on the purported fact .tha‘E the
seller there knew the gun was defective and lied. It said, “sub-
stitute the word ‘negligence’ for fraud and the analogy be-
tween Langridge v. Levy and this case is complete.” And as
for the case of the defective lamp where there was no liability,
that was different because negligence had not been found. In
constructing a pattern for the cases, it appears that lpaded
guns, defective guns, poison, and now l_mlr wash were in the
imminently dangerous category. Defective wagons and lamps
were outside. )

The next year it became known that a defective balance
wheel for a circular saw was not imminently dangerous. The
New York court stated: “Poison is a dangerous subject. Gurg-
powder is the same. A torpedo is a dangerous instrument, as 15
a spring gun, a loaded rifle or the like. . . . Not so, ]-10weve_r,
an iron wheel, a few feet in diameter and a few inches in
thickness although one part may be weaker thap another. If
the article is abused by too long use, or by applying too much
weight or speed, an injury may occur, as it may from an ordi-

26y LR, Ex. 1 (1869).
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nary carriage wheel, a wagon axle, or the common chair in
which we sit.”*" While applying the imminently dangerous
category to defeat liability, the New York court took occa-
sion to give a somewhat new emphasis to Thonas v. Win-
chester. It found that “the decision in Thomas v, Winchester
was based upon the idea that the negligent sale of poisons is
both at common law and by statute an indictable offense.”
And certainly that could be argued. At any rate, three years
later the New York court said jts opinion in the balance-wheel
case showed that Thomus v. Winchester would not result in
liability in a case where a boiler blew up.*® But the imminentl
dangerous category received a new member in 1882 when the
builder of 2 ninety-foot scaffold to be used in painting the
dome of the courthouse was held liable to the estate of an
employee-painter who was killed when the ledger gave way.?
Yet if a defective scaffold was in, the courr followed tradition
in announcing that a defective carriage would be out.

In England a defective scaffold was also put in the cate-
gory. The plaintiff in Heaven v. Pender® was a ship painter
who was injured, while engaged in his work, due to the
breaking of defective ropes which held his support outside
the ship. He was allowed to recover against the dock owner
who had supplied the support and ropes. But the majority of
the judges decided the case on the rather narrow point that
the necessary workmen were in effect invited by the dock
owner to use the dock and appliances. That could have been
the explanation also for the American scaffold case. The most
noteworthy feature of Heaven v. Pender, however, was the
flight of one of the judges, Lord Esher, ar that time Brett, to-

47 Loop v. Litchficld, 42 N.Y. 351,359 (1B70),
28 Losee v. Clute, 51 N'Y. 494 (1873).

28 Devlin v. Smith, 8g N.Y, 470 (1882},

80 11 LR.Q.B. 503 (:883).
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ward a rule above the legal categories which would classify

the cases.
Bretr thought recovery should be allowed because:

Whenever one person supplies goods or machinery, or the ll.kc for
the purpose of their being used by another person under such circum-
stances that everyone of ordinary sense would, if ht‘-: tho.ught, recog-
nize at once that unless he used ordinary care and skill wush rcfgard 10
the condition of the thing supplied or the mode of supplying it, t:erc
will be danger of injury to the person or property of .lum for w| c:is:c
use the thing is supplied, and who is to use it, a duty arises to use or ll;
nary care and skill as to the condition or manner of supplying suc
thing 3!

This statement was concocted by Brett from tWo types of
cases: first, the case where two drivers or two ships are ap};
proaching each other and due care is regum‘:d toward eac
other, and second, where a man is invited into a s}:‘op or ware-
house and the owner must use reasonable care “to keep his
house or warehouse that it may not endanger thq person or
property of the person invited.” Since these two different sit-
uations resulted in the same legal rule, or stated Fhﬂ’crcntly,
since two general principles when appllc‘c‘l resulted in the same
legal rule, Brete thought there must be “some larger proposi-
ton which involves and covers both set of circumstances.
This was because “the logic of inductive reasoning requires
that where two propositions lead to exactly sqmlar premises
there must be a more remote and larger premise which em-
braces both of the major propositions.” Brett’s rule of ordi-
nary care ran into some difficulty in looking back at the Li{ng-
ridge case and its insistence on both fmud-and du:ect dea 1nl;g.
But Brert said of the Langridge case, “It is not, it cannot be
accurately reported,” and in any event the fact thar recovery
was allowed on the basis of fraud “in no way negatives the

31 Ibid., at 510; see also rule as stated at soo.
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proposition that the action might have been supported on the
ground of negligence withour fraud.”

he majority opinion in Heaven v, Pender, while proceed-
ing on the inviree point, and while refusing to follow Brett in
his flight, agrees that liability for negligence follows when the
instrument is dangerous “as a gun” or when the instrument is
in such a condition as to cause danger “not necessarily inci-
dent to the use of such an instrument” and no due warning is
given. Approving this statement, the New York court in 1908
held that the question of 2 manufacturer’s negligence could
be left to a jury where the Plaintiff lost an eye due to the ex-
Plosion of a bottle of aerated water.5? The next year a defec-
tive coffee urn or boiler which blew up and killed a man was
permitted to join the aerated bottle jn the danger concept.?
The coffee-urn case provided the occasion for explaining two
of the names given the dangerous category. Given an “inher-
ently dangerous” article, the court explained, a manufacturer
becomes liable for negligent construction which, when added
to its inherent characteristics, makes jt “imminently danger-
ous,”

The categories by now were fairly well occupied. The dan-
gerous concept had in it a loaded gun, possibly a defective
gun, mislabeled poison, defective hair wash, scaffolds, a defec-
tive coffee urn, and a defective aerated bottle. The not-dan-
gerous category, once referred to as only latently dangerous,
had in it a defective carriage, a bursting lamp, a defective bal-
ance wheel for a circular saw, and a defective boiler, Perhaps
it is not too surprising to find a defective soldering lamp in
Blacker v, Lake joining the not-dangerous class, But the
English court, in the opinions of its rwo judges, experienced
some difficulty. For the first judge there appears to have been

82 Torgesen v. Schultz, 192 NLY. 156, 84 NE. 956 (1908).

3 Statler v. Ray, 195 N.Y, 478,88 N.E. 1063 (1909),
84 106 L.T. 533 (1012).
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no difficulty in classifying the soldering lamp as not da.ngcr:
ous. Yer the Skivington case caused trouble 'DCC:I!JSB 1&: :;p
peared to suggest that negligence could be subsul:u:: r:::
fraud and perhaps liability would follow even thqug the a -
cle was not dangerous. But in th.at event the S{ewmgtﬁn W(;:q
should not be followed because it was in COl‘lﬂlFt wit in-
terbottom v. Wright. Accordingly, the solderlr_lg larfnp nlc.if
being dangerous, it was error to leave the question o :es%] ;_
gence to the jury. The second ]udge suggested 3 mhor i
prising realignment of the cases which threatene thc \;rd e
danger category. He suggested that no recovery s ?uh.n ;
permitted even though the lamp fell into the class of t 1hg=.1
dangerous in themselves. The duty of the vcncll}or 1r}11 succlzu
case, he pointed out, would be a dut.y to warn, but t 1::1 a4 Vtgr
is discharged if the nature of the artlc!c.ls obvious orl .
as was true in this case. Indeed, the Skivington and Twmtui1 .
Winchester cases were explainable on fhe very ground that
the articles appeared harmless and their contents were (;l[il-
known. One might almost say that recovery was permitted in
those cases because the danger was only ]aten.t.

The period of the application of th.e doctrine of dnngc&ot.ls
articles as set forth in the Longmeid case and :1doptcd in
Thomas v. Winchester may be thought to come to an e(n; 1r:
1915 with its application by a fed_eral c9urt—thl;: Cnrcu:theol::'v
of Appeals for the Second Circuit. This was the “ta)lr th !
looked to the court. “One who maanactures nrndc es in er_
ently dangerous, e.g. poisons, dynamite, g}JnPo}J\;r er, tc;l;p::o
does, bottles of water under gas pressure, is lia e 13 to to
third parties which they injure, unless he has exercise reasc())
able care with reference to the articles mqnufacrured. - ln
the other hand, one who manufactures articles d-angc.rous only
if defectively made, or installed., e.g., tables, cl)alrs, pg:tures (:15'
mirrors hung on the walls, carriages, automobiles, and so on :
not liable to third parties for injuries caused by them, excep
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in cases of willful injury or fraud,"s Accordingly, the court
denied recovery in a suit by the purchaser of a car from a
dealer against the manufacturer when the front right wheel
broke and the car turned over.

MacPherson v. Buick® begins the third phase of the life of
the dangerous instrument concept, The New York Courr of
Appeals in 1916 had before it almosr a repetition of the auto-
mobile case passed upon by the federal court the previous
year. The plaintiff was driving his car, carrying a friend to the
hospital, when the car suddenly collapsed due to a defective
wheel. The plaintiff was seriously injured. The Buick Moror
Company, the defendant, had sold the car to a retail dealer
who in turn had sold it to the plaintiff. The defective wheel
had been sold to the Buick company by the Imperial Wheel
Company.

As was to be expected, counsel for the plaintiff urged that
an automobile was “dangerous to a high degree,”7 It was, in
fact, similar to 2 locometive. It was much more like a locomo-
tive than like a wagon. “The machine is a fair rival for the
Empire Express,” he said. “This is evidenced further by the
fact that the person running an automobile must have 2 license
of competency, equally with the Jocomotive engineer and by
the legal restrictions imposed by law in the use of the auto.
mobile.” Tt was “almost childish to say that an automobile ar
rest is not dangerous. Neither s a locomotive with the fire
drawn” nor a battery of coffee boilers nor a 42-centimeter
gun. The automobile, propelled by explosive gases, was “in-
herently dangerous.” The trial judge had charged the jury
that “an automobile is not an inherently dangerous vehicle”

85 Cadilinc v, Johnson, 221 Fed, Bor, 803 (C.C.A. 2d, 1915).

8217 N.Y. 382, 111 NE. 1050 {1916); see Bohlen, Liabilicy of Manufac-
turers to Persons Other than Their Immediate Vendors, 45 L.Q. Rev. 343
(1929).

37 Brief for the Plaintiff 16, 17,18,
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but had said that they might find it “imminently dangerous if
defective,”®® As to the difference between the two phra‘ses,
counsel said there was no point “jugg]ing m:er deﬁm‘nons. In-
herently’ means ‘inseparably.’” ‘Imminently’ means ‘threaten-
ingly.”” He did not comment on the request of the defendalr:t
that the judge charge the jury that recovery de:pcndt‘ad on the
car being “eminently dangerous.” Counsel did write, how—l;
ever, that he “was powerfully impressed with a remark o
Lord Chief Justice Isaacs, on his recent visit to this country,
to the effect that in England they were gerting away from
merely abstract forms and were seeking to administer justice
in each individual case,”®

The New York Court of Appeals a]l.owed recovery. Judge
Cardozo recognized that “the foundations of t,}’us brnr.lch of
the law . . . were laid in Thowas v. Winobeste::. He said tht
some of the illustrations used in Thomas v. Winchester might
be rejected today (having in minq no doubt the example of
the defective carriage), but the prlpmpl_e of the case was the
important thing. “There never has in this state been d.oubt or
disavowal of the principle itself.” Even while remarking that
“precedents drawn from the days of travel by stag_econch do
not fit the conditions of travel today,” he was quick to add
the explanation: “The principle thalz the daqger must be im-
minent does not change, but the things subject to the prin-
ciple do change.” And in addition there were unde%yllr;g
principles. They were stated, more or less, Cardozo said, by
Brett in Heaven v. Pender, .

To be sure, Cardozo was not certain that this statement of
underlying principles was an accurate expositif:n of- the law ?f
England. He thought “it may need some quahﬁcan(_)n even in
our own state. Like most attempts at comprehensive defini-

88217 NLY. 382, 396, 111 N.E, 1050, 1055 (1916).

3% Ihid., ar 399, tos6, 40 Brief for the Plhintff 23.
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things imminently dangerous.” As to this it was sufficient to
say, “If danger was to be expected as reasonably certain, there
was a duty of vigilance, and this whether you call the danger
inherent or imminent.” The rule was: “If the nature of 2
thing is such that it is reasonably certain to place life and limb
in peril, when negligently made, it is then a thing of danger.”
But “there must be a knowledge of a danger not merely pos-
sible but probable.” Thus what was only latently dangerous
in Thomas v. Winchester now became imminently dangerous
or inherently dangerous, or, if verbal niceties are to be dis-
regarded, just plain or probably dangerous.

Elsewhere in commenting on the case, Cardozo seems to
make somewhat less of the matter of principles. He wrote:
“What, however, was the posture of affairs before the Buick
case had been determined? Was there any law on the subject?
A mass of judgments, more or less relevant, had been rendered
by the same and other courts. A body of particulars existed
in which an hypothesis might be reared. None the less, their
implications were equivocal. . . . The things classified as dan-
gerous have been steadily extended with a corresponding ex-
tension of the application of the remedy. . . . They have
widened till they include a scaffold or an automobile or even

ies and cakes when nails and other foreign substances have
supplied ingredients not mentioned in the recipes of cook
books.” Cardozo described the legal process in connection
with these cases as one in which “logic and utility still strug-
gle for the mastery.”** One can forgive Judge Cardozo for
this language. It is traditional to think of logic as fighting with
something. Sometimes it is thought of as fighting with history
and experience,

In a reversal of irself, not so striking because the member-
ship of the court was different, the same federal court hearing
another appeal in the same case in which it had been decided

41 Cardozo, The Growth of the Law 40-41, 76-98 (1924).
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gence to a remote vendee.”*" The exception now seems to
have the same certainty the rule once had. The exception is
now a general principle of liability which can be stated nicely
in the Restatement, and text writers can criticize courts for
not applying what is now an obvious rule of liabiliry.*®
A somewhat similar development has occurred in England.
In Donoghue v. Stevenson®® in 1932, the manufacturer of a
bottle of ginger beer was held liable to the plaintiff who had
purchased the bottle through a friend at a café. The bottle
contained the decomposed remains of a snail. The opinions of
the majority judges stressed the close and almost direct rela-
tionship between the manufacturer and the remote vendee.
The control of the manufacturer of this type of article was
thought to be “effective until the article reaches the con-
sumer. .. . A manufacturer puts up an article of food in con-
tainers which he knows will be opened by the actual con-
sumer. There can be no inspection by any purchaser and no
reasonable preliminary inspection by the consumer.” Lord
Atkin, while stating that Brett’s rule in Heaven v. Pender wis
too broad, found that the moral rule requiring the love of
one’s neighbour in law was translated into the injunction
“you must not injure your neighbour.” The question then
was: “Who is my neighbour?” The practical rule evolved was
of persons “closely and directly affected” and as to acts “which
you can reasonably foresee would be likely to injure your
neighbour.” The emphasis on control and proximity revives
the notion of the unconscious agent in Langridge v. Levy, as
well as the inability to inspect, unsuccessfully urged in Win-
terbottom v. Wright and apparently implicit in the Skiving-

ton case.
As for other prior cases it was now said that the distinction

47 Carter v. Yardley & Co., 319 Mass. g2, 63 N.E. 2d 693 (1946).
48 See Harper, Law of Torts § 106 (1933).
49 [1932] A.C. 562. Note the reference to trade names and patents ac 583,
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With the breakdown of the inherently dangerous rule, the
cycle from Dixon v. Bell was complete. Bur it would be a
mistake to believe that the breakdown makes possible a gen-
eral rule, such as the rule of negligence, which now can be
applied. A rule so stated would be equivalent to the flight of
Bretr. Negligence itself must be given meaning by the exam-

les to be included under it. Unlimited liability is not in-
tended. As the comparison of cases proceeds, new categories
will be stressed. Perhaps, for example, there will be a category
for trade-marked, patented, advertised, or monopolized arti-
cles, The basis for such a category exists. The process of rea-
soning by example will decide.

11T

It is customary to think of case-law reasoning as inductive
and the application of statutes as deductive.®* The thought
seems erroneous but the emphasis has some meaning. With
case law the concepts can be created out of particular in-
stances, This is not truly inductive, bur the direction appears
to be from particular to general. It has been pointed out that
the general finds its meaning in the relationship between the
particulars. Yet it has the capacity to suggest by the implica-
tion of hypothetical cases which it carries and even by its
ability to suggest other categories which sound the same. The
phrase “imminent danger,” for example, suggested immediacy,
inherence, and eminence. To this extent, the phrase suggests
the instances to be included under it, and something like de-
ductive reasoning occurs. The new instances will still have to
be weighed with the old, however, and the remaking of the.
concept word itself is apparent. It not only comes to have
new meanings, but the word itself may change or disappear.
The application of a statute seems to be in great contrast. The -
words are given. They are not to be taken lightly since they

5t Allen, Law in the Making 249 (1930).



